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NOTARIAL KNOTS AND HERITAGE HICCUPS 
 

 
JOINING OF PROPERTIES WITHOUT CONSOLIDATION 
 
Members may have been confronted with a requirement to join two or more component properties by 
way of a notarial tie agreement for the purpose of rendering the site assembly developable as a single 
development site, alternatively to link the component properties for a particular purpose such as the 
provision of parking on one property to serve the other.  This even includes properties which do not share 
a boundary. 
 
In the summary below, certain important considerations relevant to a notarial tie agreement are 
confirmed, aimed at assisting members to be more properly prepared for such matters.  
 
Whilst notarial tie agreements may be used for a number of purposes, what is described herein is limited to 
a circumstance where two or more component properties form the subject of a single development 
initiative and require to be “joined” or “consolidated” but where technical registration requirements 
negate the prospect of consolidation.   
 
IGNORING CADASTRAL BOUNDARIES 
 
Where immediately abutting erven in two different township extensions are owned by the same person/ 
entity and are earmarked for a single development purpose (in other words to ignore the common 
cadastral boundaries separating the townships and the component erven), consolidation in the typical 
sense of the word cannot occur.  This stems from the chosen wording in Section 42(1)(c) of the Deeds 
Registries Act, 47 of 1937.  It follows that a notarial tie agreement is the only practical alternative to 
consolidation.   
 
In circumstances where different categories of  property are to be “joined” for purpose, the same logic 
applies.  In other words if a registered farm portion abuts on an erf in a proclaimed township and such 
properties require to be joined for development purposes (if possible), consolidation cannot occur.  A 
notarial tie may be the only practical solution.  This is premised on the assumption that the possibility of 
extending the boundaries of the township by the incision of the affected farm portion is not possible.  
 
The following notes are based on an adapted from a prior circular issued by MacRobert Incorporated 
Attorneys and then authored by Mr Allan West, dating back to 3 November 2015: 
  



 
FORMAT 
A notarial tie-agreement must be entered into between the owner or owners of the land components 
being notarially tied and the authority enforcing the tie-agreement (typically the Municipality).  
 
DIFFERENT OWNERS  
In terms of Circular 17 of 1961 and confirmed by Circular 1 of 1966, the Registrar of Deeds resolved that it is 
possible to tie properties where such properties are held by different owners.  
 
BONDHOLDERS CONSENT 
Where two or more properties are tied, the bondholder of any bond registered against any of the 
properties, forming the subject of the agreement, must consent to the registration of the tie-agreement. 
 
OPERATIVE CLAUSE OF THE AGREEMENT 
There is no hard and fast rule as to the exact wording of the notarial tie agreement - the following wording 
merely serves as a guideline: 
 
“That the owner of the above referred to properties and the Municipality hereby agree that the said 
properties shall be tied together and be regarded as one property for all intents and purposes.” (or similar 
wording). 
 
UNTYING OF PROPERTIES 
Should the enforcer (Municipality) no longer wish to enforce the notarial tie-agreement, such agreement 
can be cancelled by virtue of a bilateral notarial agreement entered into between the owner(s) of the 
land and the enforcer of the condition. Alternatively, the enforcer can prove unilaterally the waiver of the 
condition, in which case the condition of tie shall be cancelled.  
 
LAND USE SCHEME IMPLICATIONS 
 
An important precursor to a notarial tie arrangement for the aforesaid purposes is the fact that the notarial 
agreement per se (whether properly registered in the Deeds Registry or not) does not trump the statutory 
provisions of a land use or town planning scheme.  In other words, the land use zoning rights and 
development restrictions relevant to the component properties forming the subject of the notarial tie 
agreement must be framed in a manner which aligns properly with the intentions of the notarial tie, and 
are common to the component properties (as if consolidated) and, in turn, will permit the erection of 
buildings and related structures in a manner which may straddle the common cadastral boundary 
separating the component properties. 
 
It follows that close co-operation between the responsible conveyancer and town planning consultant is 
necessary to achieve the correct result.   
 

 
 
BOWING TO THE WISDOM OF THE HERITAGE AUTHORITY 
 
On a cultural note, and taking a proverbial back view, members are reminded of the provisions of the 
National Heritage Resources Act, 1999 (Act 25 of 1999).  It appears that, apart from the plethora of legal 
and technical requirements associated with Municipal By-laws, the National Environmental Management 
Act, 1998 (Act 107 of 1998) (NEMA),the National Water Act, 1998, the Mineral and Petroleum Resources 
Development Act, 2002 (Act 28 of 2002) (MPRDA) to name a few, the requirements of the National Heritage 
Resources Act (NHRA) and its Regulations also loom large and present a number of additional challenges 
when it comes to property development and planning related considerations.   
 
The following are excerpts from the relevant sections of the NHRA: 
 
“Section 38 (1) of the NHRA notes that the relevant heritage authority should be notified and details such 
as location, nature and extent of certain developments should be provided in the following circumstances:  
 



(a) the construction of a road, wall, powerline, pipeline, canal or other similar form of linear development 
or barrier exceeding 300m in length;  

(b) the construction of a bridge or similar structure exceeding 50 m in length;  
(c) any development or other activity which will change the character of a site —  

(i) exceeding 5 000 m2 in extent; or  
(ii) involving three or more existing erven or subdivisions thereof; or  
(iii) involving three or more erven or divisions thereof which have been consolidated within the past 

five years; or  
(iv) the costs of which will exceed a sum set in terms of regulations by SAHRA or a provincial heritage 

resources authority;  
(d) the re-zoning of a site exceeding 10 000 m2 in extent; or  
(e) any other category of development provided for in regulations by SAHRA or a provincial heritage 

resources authority”.  
 
This was brought to the attention of the SAACPP courtesy of Van Brakel Professional Planning and Elsje 
Botha of Prism Environmental Management Services. 
 
Members are urged to take cognisance and to inform clients accordingly. 
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