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Members may, by now, have been confronted with all manner of new by-law 

requirements and the responsible officials suggesting that such provisions may well be 

“peremptory” as opposed to “directory”.  Our colleagues from the legal profession will 

often argue that failure to adhere strictly to such provisions will typically render an 

application defective. 

 

The dreaded “point in limine” will inevitably be raised, threatening to scupper the good 

intentions of the applicant, even before the merit of the matter is considered. 

 

To share some light on this often controversial issue, the Association has had regard to a 

judgment of the Supreme Court of Appeal in Case No. 399/2000, in the matter between 

Weenen Transitional Local Council and SJ van Wyk.  The Honourable Olivier JA (with 

concurrance from Hefer AP, Howie JR, Farlam JA and Brand JA) provided valuable 

insights with regard to peremptory versus director provisions of a law.  The following 

excerpt from the judgment is of particular relevance: 

 

“ [13] It seems to me that the correct approach to the objection that the appellant had 

failed to comply with the requirements of s 166 of the Ordinance, is to follow a common 

sense approach by asking the question whether the steps taken by the local authority 

were effective to bring about the exigibility (sic) of the claim, measured against the 

intention of the legislature as ascertained from the language, scope and purpose of the 

enactment as a whole and the statutory requirement in particular (see Nkisimane and 

Others v Santam Insurance Co Ltd 1978 (2) SA 430 (A) at 434 A - B).  

 
Legalistic debates as to whether the enactment is peremptory (imperative, absolute, mandatory, a 

categorical imperative) or merely directory; whether 'shall' should be read as 'may'; whether strict 

as opposed to substantial compliance is required; whether delegated legislation dealing with 

formal requirements are of legislative or administrative nature, etc may be interesting, but seldom 

essential to the outcome of a real case before the courts.  

 

They tell us what the outcome of the court's interpretation of the particular enactment is; 

they cannot tell us how to interpret. These debates have a posteriori, not a priori 

significance. The approach described above, identified as ' ... a trend in interpretation 

away from the strict legalistic to the substantive' by Van Dijkhorst J in Ex parte Mothuloe 

(Law Society Transvaal, Intervening) 1996 (4) SA 1131 (T) at 1138 D - E, seems to be the 

correct one and does away with debates of secondary importance only.” 

 

As is evident from the above, the Court held that the intention of the legislature is 

foremost, whilst interpretation should move away from often pedantic/strict legalistic 

views to the more “substantive”. 

 



The allegation that an application is somehow defective as a result of, for instance, the 

omission of an environmental authorization or report in circumstances where it is patently 

clear that no environmental issues are relevant, may well fall to be dismissed under the 

aforesaid interpretation. 

 

The same may apply to the often unreasonable demands of a municipal by-law 

requiring a long list of documents and/or plans which may not necessarily place the 

decision maker in a position to come to a well informed decision on the application. 
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*We acknowledge the assistance of Mr Raven in providing a copy of the aforesaid judgment 

 

 


